
Before the 
Yeaera\ Communications Commission 

Washington, D.C. 20554 

In the Matter of 
I 

Exclusive Service Contracts for Provision of i MB Docket No. 07-5 1 
Video Services in Multiple IDwelling Units and ) 
Other Real Estate DevelopIpents 1 

I 
REPORT AND ORDER 

AND 
I 

FATHER NOTICE OF PROPOSED R m E m r m G  
! 

Adopted: October 31,20d7 

Comment Date: (30 days fter date of publication in the Federal Register) 
Reply Comment Date: (6 i , days after date of publication in the Federal Register) 

By the Commission: ChaAan Kevin J. Martin, Commissioners Michael J. Copps, Jonathan S. Adelstein 
and Deb.orah Taylor Tate is 'uing separate statements; Commissioner Robert M. McDowell concurring and 

Released: November 13,2007 
I 

! 

i 
issuing a statement. i : 

Heading 

TABLE OF CONTENTS 

Paragraph # 

I. ,INTRODUCTION ...I ................................................................................................................. 1 
11. BACKGROUND I .3 
111. DISCUSSION .......... j ............................................................................................................... 16 

Clauses ................................................................................... ..30 
..................................................................................................... 40 

S ................................................................................................... 67 
s 67 
ity Analysis ..: 70 
n' Act Analysb .7 1 

.Act:: .............. 1 ................................................................................ 72 
.................................................................................................... ..73 
.................................................................................................... 74 

....................................................................................................................... 
A. Harms and Benefits of Exclusivity Clauses ...................................................... .;.. ............. 17 

ROqOSED RULEIyIAKING .................................................... .1..61 

............................................................................................................ 
....................................................... ................................ 

.................................................................................. 

I. 

Rulemaking ("Notice") in this proceeding solicited comment on the 
clauses granting one multichannel video programming distributor 

("exdusivity clauses)') to multiple, 
Approximately 30 percent of Americhs 

Exclusive Sewice Contractsfor Provision of Video Services in Multiple Dwelling Units & Other Real Estate 
Developments, Notice ofProp I sedRulemaking,'22 ECC Rcd 5935 (2007). 

i # I  i 1 

1 



3 -  

live in !MLl& hdd &&r numbers are growing. In this Report and Order, w e  find that contractual 
agreements granting such exclusivity to cable operators harm competition and broadband deployment 
and thaG&$b~nefi@ to consumers are outweighed by the harms of such clauses? Accordingly, we 
conclude that suck6lauses are proscribed by Section 62S3 of the Communications Act of 1934, as 
amended? That Sectig prohibits unfair methods of competition that have the purpose or effect of 
hindering signific&itfy or preventing MVPDs fiom providing “satellite cable” andor “satellite 
broadcast” progamming to subscribers and consumers. Thus, in this Order we prohibit the enforcement 
of existing exclusivity clauses and the execution of new ones by cable operators and others subject to the 
relevant statutory provisions. This prohibition will materially advance the Act’s goals of enhancing 
competition and broadband deployment? 

exclusivity clauses by providers of Direct Broadcast Satellite (“DBS”) or other MVPDs that are not 
cable operators subject to Section 628 of the Act.6 In the interests of developing a fuller record, and in 
the interests of regulatory parity, we also issue a Further Notice of Proposed Rulemaking (“Further 
Notice”) concerning MVPDs not subject to Section 628. In this Further Notice, we also seek comment 
on whether the Commission should prohibit exclusive marketing and bulk billing arrangements. 

’ 

2. The record in this proceeding does not contain much information regarding the use of 

Previous decisions about this subject have discussed “exclusivity contracts.” Exclusive contracts are “contracts 
that specify that, for a designated term, only a particular MVPD and no other provider may provide video 
programming and related services to residents of an MDU.” See Telecommunications Services Inside Wiring, First 
Order on Reconsideration & Second Report & Order (“2003 Inside Wiring Order”), 18 FCC Rcd 1342,1364 fi 59 
(2008), rev’d in part on other grounds, NCTA v. FCC, 89 Fed. Appx. 743 (D.C. Cir. 2004). See also 
Telecommunications Services Inside Wiring, Report & Order & Second Further Notice of Proposed Rulemaking 
(“I997 Inside Wiring Order”), 13 FCC Rcd 3659,3748-53,fi~191-203 (1997) In this Report and Order, we use 
the more ‘focused term “exclusivity clauses,” while meaning no change in substance. Exclusivity clauses appear in 
contracts between MVPDs and MDU owners or other real estate developments. The most exclusionary exclusivity 
clauses prohibit any other MVPD fiom any access whatsoever to the premises of the MDU building or real estate 
development. See AT&T .G:omments at 1 1. These are called ‘building exclusivity’ clauses: Other exclusivity ’ 

.exclusivi&T:which allows more MVPDs in a MDXJ.or real estate development but 
the,exiiting wires in the ‘hDU or real estate development (which may be owned by the 

ola MDU or real estate development but pro~bit.the owner fiom marketing their services. 
Yfiese,provide for what is called “mhrketlng exclusivity.” Comcast Comments at 19-20; Community Ass’ns Inst. 
:(%XI‘’) Comments at3;,Embarq Gomments at 1 n.1; Qwest Comments at iii; RAA Comments at 8-1 1; Verizon 
&ments,at 7 .nA. Asr.the~e lattes,kinds of exclusivity clauses do not .absolutely deny new entrants access’ to MDUs 
opreal estate-dex@opmenk’-uid thus do not cause the harms to consumers that building exclusivity clauses cause, 
he&&e rii$-thefocus 0f.tbisproceeding. This Report & Order affects building exclusivity clauses, .which for 
si&plicity’s sake we refei to hereafter as “exclusivity clauses.” 

r). S2e Real Access Alliance (“R4A”) Gopments ,at 13. Still other exclusivity clauses 

3: ‘ 
. 8  ’ 47 U.S.C. 0 548; see also infa Section IV. 

I ,  

47 U.S.C. $9 151 et seq. (the “Act” or the “1934 Act”). 

As explained in Section IV below, the purpose of Section 628 of the Act, 47 U.S.C. 0 548 is to “promote the public 
interest, :convenience, and nwessity by increasing‘competition an&diversi‘tyin the m] market, . . . and to spur 
theidevelopmegt(of mmmunications techiidogies.” These purposes cioiiicide vith<the%roader purposes of the Cable 
Te1eyjsio.n Gontumer Pqtection &,Gompetition-Act of 1992 (Pub; L.-No. 102-385, 106 Stat. 1460 (1’9921, codified 
at47 U.S.C. @$.52lLetet.seq; (the “1992,Cable Act”)) and the 19M Ackgenerally. 

47 U.S.C. 5 548. . 

‘ 2  
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Ii. BACKGROUND 
3. This Section riviews the history of this proceeding and makes several important findings of 

fact. Among these finding6 are that a large and growing number of Americans live in MDUs and that a 
significant number of thoso MDUs are subject to exclusivity clauses. The beneficiaries of most of those 
clauses are incumbent cab e operators. Although Commission rules ensure that many residents of MDUs 
and other real estate devel a I pments may receive satellite-based video service,’ exclusivity clauses protect 
cable operators fiom comp’etition in MDUs from new entrants into the MVPD business, chiefly 
incumbent local exchange Larriers (“LECs”) and other wire-based MVPDs that bring satellite cable and 
satellite broadcast p r o g r a k g  to their subscribers. We also find that the entry of incumbent LECs into 
the MVPD business has let incumbent cable operators to increase their use of exclusivity clauses in 
order to bar or deter the nep entrants. 

4. These practicdp are reached primarily by our authority under Section 628. That Section, in 
brief, makes it unlawful fot cable operators to engage in certain unfair acts and methods of competition. 
Specifically, Section 628(ti) prohibits cable operators from engaging in unfair practices that have the 
purpose or effect of hinderfng significantly or preventing their competitors from providing satellite cable 
programming or satellite bfoadcast programming to subscribers or consumers. Such video programming 
is made for broadcast or cqble systems and is delivered by satellite to MVPDS,~ who in turn deliver it to 
their subscribers. This pro’ amming comprises the substantial majority of programming carried by 

MDUs and other real estate developments fall within the scope of Section 628(b), because those clauses 
. effectively prohibit new e~~bants into the MVPD market from providing satellite-delivered programming 
to consumers who live in NIDUS and other real estate developments. 

Wiring Order? At that tiqe, the Commission decided that exclusivity clauses had both pro-competitive 
and anti-competitive effect$, and that the record before the Commission made it unclear what their net 
effect was. The Commissibn therefore decided to take no action regarding exclusivity clauses at that 
time,*’ but it did not close @e door to action if new circumstances arose in which such clauses had new 
anti-competitive effects. $e Notice of March 2007 re-opened the issue and prompted the submission of 
much new evidence.” Thd Notice raised several questions concerning exclusivity clauses. These 

MVPDs. In Section IV be,ow, r we conclude that clauses that grant cable operators exclusive access to 

5. The Commission i last considered issues concerning exclusivity clauses in its 2003 Inside 

i 
~ 

, ’ 47 C.F.R. 0 1.4000. 
I--- 

! 

Section 628 copcerns two programming in particular. One is “satellite cable programming,” which is 
broadcast programming) that is transmitted by satellite to cable operators 
47 U.S.C. $0 548(i)(l), 605(d)(l). The other is “satellite broadcast ,, 

that is retransmitted by satellite by an entity other than the 

video programming (not j 
for retransmission to 

See 47 U.S.C. 0 548(i)(3). 

in part on other grounds, NCTA v. FCC, 89 Fed. Appx. 

does not demonstrate a need for government 

j 
743 (D.C. Cir. 2004). 

id. at 1369, 768 (“the record developed in 
negotiated exclusive MDU 

contracts have been 
providers’ 

entrance into the warrant imposition of limits on such contracts.”); id. at 1370, 1 71 (“We 
exclusive contracts are predominantly anti-competitive.”). 

(continued.. ..I 
to hear new argument and to reexamine the basic propositions undergirding” 

cannot:state, based on 

I’ We are mindfbl of the 
Commission “must always 

ofthe U.S. Court of Appeals for the District of Columbia Circuit that the 
’ 

I 3 
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included the Commission’s legal authority to regulate such clauses; the prevalence of such clauses; the 
possible increase in their number and scope at the instigation of incumbent cable operators with’the 
impendhg efltry ofLECs hto the MVPD marketplace; the lienefits and harms to competition ,and 
consumers of exclusivity clauses; and the extent of any prohibition of such clauses, and other remedial 
action, that we should impose. 

6. The Notice attracted filings fiom large and small cable operators and LECs, other providers 
of MVPD services (including so-called private cable operators or ccPCO~’712), builders and managers of 
MDUs ‘and other dwellings, elected officials, two state government entities and many local governments, 
academic institutions, consumer groups, labor unions, and subscribers to MVPD and other services. 

dwellings that we have defined as being MDUs in past decisions implementing the Act.13 That is, 
MDUs include apartment, cooperative, and condominium buildings. For purposes of this Report and 
Order, we adopt this definition but expand it to include other centrally managed real estate 
developments.. Thus, the term MDUs, for purposes of this Report and Order, also includes gated 
co-unities, mobile home parks, garden apartments, and other centrally managed residential real .estate 
 development^.'^ All of these are collections of private individual households with residents remaining 
for lengthy, indefinite periods, of time, each in:a dwelling space that is distinctly separate but shares some 
common spaces requiring central management. For purposes of this proceeding, MDUs do.not include 
time share units, academic campuses and ”d~rmitories,’~ military bases, hotels, rooming houses, jails, 
prisons, halfway houses, hospitals, nursing and other assisted living places, and’other group quarters 
characterized by institutional living, high transience and, in some cases, a high need for security. These 

~ 

7. ‘For purposes of this Report and Order, we define the term “MDU” to include the kinds.of 

, ,  

(. . .continued fiom previous page) 
its policies. Bechtel v. FCC, 10 F.3d 875,878 (D.C. Cir. 1993) (quotation marks omitted), citing McLouth Steel 
Products Cop .  v. Thomas, 838 F.2d 1317, 1321 (D.C. Cir.1988); FCCv. WCNListeners Guild, 450 U.S. 582,603 
(1981). 

distribution facilities that use closed transmission paths without using any public right-of-way. PCOs acquire video 
programming and distribute it via terrestrial wiring in urban and suburban MDUs and commercial multiple tenant 
units such as hotels and office buildings. They are small compared to major incumbent cable operators and 
incumbent LECs. 

l3 47 U.S.C. $0 543(1)(1); 47 C.F.R. $ 76.800(a) (defining MDU as “[a] multiple dwelling unit building (e.g., an 
apartment building, Gondo.niinium building or cooperative”)); Telecommunications Services Inside Wiring, 
Customer Premises EqU$m&t,’Imprementation bythe Cable Television Consumer Protection & Competition Act of 
1992:’ Cable Home Wiring, Clarij%ation of the Commission’s Rules & Policies Regarding Unbundled Access to 

10640, 10642,n 4 n.6 .(2007) (“‘2007 Inside Wiring Order”) (“An MDU i$ a building or buildings with two or more 
xesidencgs,, such as,aqaprtqent b.uilding, ,condominium building, or cooperative.”); Implementation, of Sections of 
the Ca& Telev{sion Consumer Protection & Competition Act of 1992: Rate Regulation, Buy-Through Prohibition, 
Third,Order,onReconsideration, 9 FCC Rcd 4316,4324, fi 17 (1994) (addressing “dwelling units that are empty for 
asignificht pogtion ofthe year” and observing that “[pleople who a e  not present cannot be presumdd to be 
qhoosing local kompetitive alternatives!’); :see also U.S. Census Bureau, Decennial Management Division Glossary, 
h?,tp://www.census. gov/dm&wwwgloss&y.html~ (visited Aug. 13,2007) , (deWg “multi-unit structure”, as “A 
building that contains more than one chousing unit (for example, an apartment .building). Townhouses are not 
considered to be ,multi-unit,htmctures for census’ purposes.”). 

n.7. 

l5 Comments of Ass’n for Telecommun. Pxofessionals in Higher Education at 6-12. 

l2 PCOs are also known as Satellite Master Antenna Television providers or “SMATVs.” They are video , I  

’ 

Iqcumlientlioca~ &change’ Carriers‘ Inside WireY7ubloop, Repoit & .Order & Declaratory Ruling, 22 FCC Rcd ‘ 1  

Concerning the growth’of exclusivity clauses governing such dwellings, see SureWest Commun. Cominents at 6 14 
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latter ~ s c ~ ~ c ~ o n s  not h& most of the key defining attributes o ~ ~ u s  that we have just descfihed, 
including voluntary long-t$nn residency and significant control by the resident over uses of the private 
dwelling space. These a d b u t e s  give the resident a strong interest in making his or her own choice of a 
MVPD provider and thus +arrant regulatory action to preserve the resident’s ability to do so. 

8. The record in 
MDU? and that this perc 
than that of the general PO 
exclusivity clauses are inc$mbent providers of cable television service to the surrounding local 
comm~nity.’~ A few of thy incumbent MVPDs that have executed contracts with exclusivity clauses are 
PCOs or small providers of fiber-based communications services?’ Some incumbent LECs have 
requested exclusivity clauSes fiom MDUs?’ There is no evidence in the record that providers of DBS 
service use exclusivity daises. 

proceeding indicates that approximately 30 percent of Americans live in 
The percentage of minorities living in MDUs is larger 

The majority of incumbent MVPDs serving MDUs pursuant to 

I 

6 

I 
V 

, .  

/, 

AT&T Comments at 7 (citdg Census data that 32 percent of U.S. households are occupied by renters and that 16 

24;6 million U.S. 

multifamily units”); SureWest/Comments at 5-6 (citing 2005 Census data that “approximately 25% of total occupied 
housing units in the nation . . . lare” MDUs); see also Review of the Section 251 Unbundling Obligations of 
Incumbent Local Exchange Cdrriers, Order on Reconsideration, 19 FCC Rcd 15856,15859, fi 7 (2004) (“millions of 
Americans today live in MDU , constituting perhaps as much as one-third of the population”). 

AT&T Comments at 7; Robert Currey, Vice Chairman of RCN Corporation, Prepared Testimony, Hearing before. 
the U.S. Senate Judiciary Cowt tee ,  Subcommittee on Antitrust, Business Rights, & Competition: “Cable and 
Video: Competitive Choices,” bt 4 (Apr. 4,2001) (about 30-35 percent of U.S. population resides in MDUs), 
available at http://judiciary.se~ate.gov/oldsite.teO404Oljc.pdf (visited July 3 1 , 2007). 
l8 Verizon Comments at‘6 (“4d% of minority households . . . are located in MDUs with 50 or more residents.”), 

in buildings with more than one unit); Qwest Commun. Int’l, Inc. Comments at 2 
31.6 percent-“of the 11 1 million households in the United States live in 

t 17 

headed by people 

.Association, a disproportionately.large percentage of senior and low-income 

Ex Parte”) (in Los Angeles, 15.6% of all families are low 
units are low income; in Atlanta, 19.2% of all families ,are 

units are low income; id. at 4: “[Flor ea& of the six 
residing in larger MDUs exceeded the local 

a ratio of almost 6 to 1. . . . [Slenior citizens 

cable companies us[e] 

T. Reynolds, Vice President, Policy, United States Telecom 

to new entrants”) and 24 

I 
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9. Exclusivity clauses that run in favor of cable operators typically are a complete bar to entry 
into MDUs by fiber-depQing LECs such as Verizon, AT&T, and Qwest, as well as PCOs, These 
competitors in the MVPD marketplace receive much of their programming, both cable and broadcast, via 
satellite for retransmission directly to their subscribers. Although exclusivity clauses do not prevent 
MDU residents from installing receiving dishes and receiving DBS service where the Commission’s 
“Over the Air Reception Devices” rules apply?2 they bar new wire-based competitors fkom MDUs. 

10. The record herein reveals that exclusivity clauses are widespread in agreements between 
MVPDs and MDU owners, and that the overwhelming majority of them grant exclusive access to 
incumbent cable 0perators.2~ Exclusivity clauses between MVPDs and MDU owners have the clear 
effect of barring new entry into MDUs by wire-based MVPDs. The evidence before us shows that this 
effect occurs on a large scale. Verizon provided examples of exclusivity clauses, most of them in favor 
of incumbent cable operators, that provoked requests to cease and desist the marketing of its FiOS cable 
~ervice.2~ Verizon has “repeatedly encountered exclusive access arrangements which have prevented it 
from providing cable services to significant numbers of residents.’” Early in its offering of FiOS, 
Verizon encountered exclusivity clauses running in favor of incumbent cable operators, which barred it 
fiom serving more than 3,000 residential units in the Dallas, Texas, area and many other places, all 
totaling “tens of thousands of units in five separate states.”26 Other examples of exclusion, again mostly 

22 Our “OTARD” rules generally prohibit MDU owners fiom unreasonably restricting residents’ use of receiving 
dishes for DBS service. 47 C.F.R. 5 1.4000, adopted in Preemption ofLocal Zoning Regulation of Satellite Earth 
Stations; Implementation of Section 207 of the Telecommunications Act of 1996; & Restrictions on Over-the-Air 
Reception Devices: Television Broadcast Service &Multichannel Multipoint Distribution Service, Report & Order, 
Memorandum Opinion & Order, & Further Notice of Proposed Rulemaking, 11 FCC Rcd 19276 (1996);’see also 
Qwest Comments at 5 11.13; Ygnition.Networks Comments at 3; American Cable Ass’n (“ACA”) Reply Comments 
at 2 (“the small and rural markets served by ACA’s members are already intensely competitive”), 3 (“competition - 
especially DBS competition - is booming in the markets served by ACA’s members”). 

23 AT&T Comments at 8-9 (at 8, “these agreemen@ are between cable incumbents and building owners” and 
“exclusive access arrangements with M D h  have,become prevalent and are becoming more SO”; survey finding that 

. atleast 90 ‘pement of MDUresidents in Raleighcand Ghxlotte, No& Carolina, were subject ‘to “exclusive access’ 
arrangements”3; ComcastCommeats at 18-(%VPDsu,oEall sizes.have entered into these types of agreements; and 
continue to do so.”);.SueWest’Cohents at 34’(atlead 28 peroent of 40:OOO MDUiunits passed by SureWest are 
subject to some form .of exolusivity(presumably:marketing, wire, dor building); in SureWest’s “historic core” 
territory, the number is 35:8,ipercenc the status .of dother substantial percent in each case is unclear, but some of 
them are likely also subjept‘to>some form of exclisivity; t84.7 percent of the exclusivity clauses run in favor of 
Comcast)); Letter from JefTiey J. ‘Gee, Fletcher, @eald@JXldreth, P,.L.C., counsel for SureWest, to Ms. Dortch 
(May l6,2007)’(MVPDs other than SureWest “hadve;rdusive;agreements witkapproximately fifty percent of the 
multiple dwelling units ,passed by SureWest’s network,” some of which provided only for marketing exclusivity). 

24 Letter fiom Leora Hochstein, Executive Director, Federal Regulatory, Verizon, to Ms. Dortch, MB Docket No. 
05-3Ll (July 6,;2006) (‘Verizon Jiilyu6 Ex,Paite”) at 3 (discussing various examples, including a cease and desist 
letter fiom Bri& H ~ u s e ~ ~ e ~ ~ r ~ r g ~ ~ ~ ~ . m ~ k e . ~ g  of FiOS in the’ River Chase apartment complex in Tampa, 
Flo~da; a 1etter.from &DR B‘ioadband, ,~~6;reg~~ing~theprov.isionlof FiOS in apartment complexes in,Plano and 
Carrollton, Texas; and negotiations with h i g e r  Mhiigement in Maryland ,that have an exclusivity clause with 
Comcast). 

25 Werizon%dy~6 Ex Parte at 3. 

26 Verizon.Commeits at 11-12. 

. 
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involving incumbent cable operators, are in the record from would-be MVPDs)’ a \oca\ government, 28 
and a MDU owner who agreed to exclusivity clauses in the past and now is prohibited fiom offering its 
resident5 new and improved communications ~ervices.2~ AT&T states that “efforts to lock-up MDUs 
have occurred in California, Texas, and virtually every market where AT&T has begun to enter the video 
service market”30 - efforts that are “plainly intended to block competition and . . . not designed to 
address aesthetics or congestion in a MDU’s common  area^."^' The exclusivity clauses that AT&T has 
recently encountered typically last between five and 15 years, oRen with automatic renewal, or are 
perpetual?2 Hargray CATV Inc., an affiliate of the incumbent LEC in Hilton Head, South Carolina, 
began to provide cable service there as a new e n k ~ ~ t ? ~  It was forced to stop serving or marketing to 
20,000 of the 25,000 homes in‘the community, however, due to exclusivity clauses entered into by real 
estate developers and the incumbent cable operator (originally Adelphia, whose systems later were 
acquired by Time Warner), decades ago in some cases.?? 

1 1. Consumer groups are also concerned about exclusive agreements. As noted by several 
consumer groups, a disproportionately large number of communities of color live within MDUS.~’ 
Consumer groups are concerned that these residents are unable to enjoy the benefits of competition in 

27 AT&T Comments at 10-12 (incidents in California (Exhs. A & E), Florida (Exh. C), and North Carolina (Exh. 
B)); SureWest Comments at 4-5; see also SureWest Comments in MM Docket No. 06-1 89 (Annual Assessment of 
the Statwof Competition in the Market for the Delivery of Video Programming) at 3.  

Communications Policy Act of 1984 as Amended by the Cable Television Consumer Protection & Competition Act 
of 1992) at 16 (exclusivity clauses are common within its borders). 

29 Comments of Warner Properties, LLC, and Warner Properties Commun., LLC, at 2 (“Cplroperty owners, such as 
WP, could offer their tenants more cable choices if they were not prohibited from doing so [by] . . . existing 
exclusive contracts”). 

30 AT&T Comments at’lo. 

31 ~ d ,  at 11. 

32. ~ d .  at 12. ’ 

33:Letter fiom David Armistead, Esq., General Counsel, Hargray CATV Inc., to Ms. Dortch (Oct. 12,2007) 
(‘Sargray Oct. 62 Ex Parte”) at 1-5, under cover of Letter kom Joshua S. Turner, Esq., Wiley Rein, LLP, counsel 
for Hargray, to Ms. Dortch (Oct. 12,2007); Letter fiom Brian C. Pitts, Esq., Smoot, Pitts, Elliott & Biel, counsel for 
Palmetto Dunes Property OwnerstAss’n, Inc. (Oct. 19,2007) (“Palmetto Ex Parte”); Letter from Mr. Armistead to 
w s .  Dortch (Oct. 24,200V) (“Hargray Oct. 24 Ex Parte”). 

34kTime Wme%asse;ts,that it does not seek perpetual exclusivity clauses in agreements it originates, and that it only 
obtained the agreements through inheritance. .Letter from Matthew A. Brill, Esq., Latham & Watkins LLP, counsel 
for Time Warner, to Ms, p.ortch (Oct.‘ 18,2007) (“Time Wainer Ex Parte”) at 1 (“TWC does not enter ‘into perpetual 
exolusive contracts ,pder any qkoumstances. ‘Indeed, soon after inheriting a few such agreements in Hilton Head 
(and the attendytlitigation).$om AdelpGa; TWG.se$,out to shorten the exclusivity period to two years through ” 
settlement negottpati,ons.’3. :Wp noteibat,otie suit has been settled and the exclusivity period shortened to two years 
(dong,wjth other adjustments in theiagreements between Time Warner and the MDUs). Id. 

35 See generally Ex Parte Comments of Consumer Federation of America, Consumers Union, New America 
Foundation, FreePiess, ?&bli~-hiiivleilg~, ad I$&.. PlRG (fil&’b$Media Access Project) (Oct. 24,2007) (“CFA 
ettal. Ex T$ite”)+Letter &im$%ris‘huha$ Sed& Counsei, Consumers’Union, to Ms. Dortch (Oct. 23,2007) 
((‘Consumers Unhm Ex Parte”); H&ig Ex Parte. 

Manatee County Comments in MB Docket No. 05-3 1 1 (Implementation of Section 621 (a) of the Cable 28 

. .  
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the video marketplace, and ask that the Commission act to enswe that all consumers ~ a t l  reap the 
benefits of c~mpetition.’~ 

12. The record indicates that the evidence before us understates the frequency of exclugivity 
clauses because many MDU owners are unwilling or legally unable to make public the contracts 
containing them.” Also, many exclusivity clauses date fiom the time when cable operators had a de 
facto or de jure monopoly on wire-based MVPD service?’ In those market conditions, a MDU owner 
might have thought that agreeing to exclusivity was not giving the cable operator anything of 
~ignificance.’~ Some commenters state that a MDU owner can bargain for good service, low prices, and 
other concessions in exchange for exclusives!’ But the owner had no such bargaining power when the 
fust cable operator was “the only game in town.’A1 

proceeding that culminated in the 2003 Inside Wiring Order:2 Significantly, LECs and other wire-based 
providers have be* entering the video service business on a large ~ca le .4~  In this environment, 
exclusivity clauses executed by incumbent cable operators are causing an important loss of potential 
competition within MDUs and thereby depriving MDU residents of recognized benefits generated by 
competition in the form of price and service options. Exclusivity clayses may also be deterring new 
entry into the MVPD market in many areas because they put a significant number of new customers off 
limits to new entrants. 

1 3. More recent developments were not part of the record the Commission compiled in the 

36 Id. 

’’ See, e.g., AT&T Comments at 7-8; Verkon Comments at 8-9; Letter fiom Leora Hochstein, Executive Director, 
Federal Regulatory, Verizon, to Ms. Dortch, MB Docket No. 05-31 1 (Aug. 9,2006) at 3 (Verizon survey of MDU 
units in and around Tampa, Florida showing that 42 percent of them were “subject to . . . exclusive access 
arrangements”; the actual percent is probably higher because 15 percent of building owners did not know or would 
not say whether their buildings were subject to exclusivity clauses; in most cases cited, the beneficiq’ of exclusivity 
was an incumbent cable operator). C .  SureWest Comments at 3 n.2. 

38 Hotwire Commun., LLC, Comments at 7; IMCC Comments at 27 (stating that old contracts are more likely to 
contain exclusivity clauses that are perpetual); Qwest Comments at 4; Verizon Comments at 4. Concemhg 
perpetual contracts, see infra note 105. 

’’ See, e.g., AT&T Comments and 13; IMCC Comments at 27. 

40 See, e.g., ACA,Comments at3; Comcast Comments at 15, 19. 

41 ~ o t w i r e  Comments at 7. 

42 see supra note 2. 

43 FCC eases wayfor telephone companies to offer TV, Reuters in USA TODAY (Dec. 20,2006) (“The telephone 
caixiers see dffeiing televisisnsas a%ecess&y component to theirbundle of communications services to better 
cdmpete againsf:dable o$erators, who now offer ‘their own telephone and high-speed Internet services.”), 
h~:~/~.usatsday.c~~m~ne~/indus~es/tele~o~2OO6-12-20-FCCtelevision~x.htm (visited Oct. 29,2007); Tom 
Bawden, Dblans bid‘$l9bn. fa+ 2onon’tiol:of;Cablevision, Tiines (VK) af‘57 (Oct. 10,2006) (“Cablevision is being 
squeezed by tel@ihone cdmp.anies, :vhich aie lauikhing rival ;cable services”); Verizon Pursues Local Cable 
Franchises, WASH. P~STNEWSBY~%S:(JU& 19,-2005) (“Verizon’s television initiative [is] underway in 15 states . . . 
In 2004, Verizon invested $1 billionibits nationGide television initiative, and ithas accelerated construction this 
year.”); Microsojl Sees,Commercial IPWReady for Delivety by Year-End, TELECOMMUN. REP. DAILY (July 1 , 
2005), available at 2005 WLM 25’$4$059;~‘Mi$oso&s IPTV platform is used by several major telephone’ 
companies,getting into the.qTy, bu,s~e$~$ndud&g ,, 6 SB% ,Communications, Inc., Verizon Communicatiok, Inc., 
[ahd] BellSouth Corp.”) ‘ . ’ 
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3.4. Moreover, AT&T, Lafayette Utilities in Louisiana, United States Telecom Association, and 
Verizon report that, with the imminent entry of LECs into the multichannel video marketplace, 
incumbent cable operators have increased the use of exclusivity clauses in their agreements with MDU 
owners.44 As one commenter noted, “[ilncumbent providers commonly engage in a flurry of activity to 
lock up MDUs and other real estate developments in exclusive arrangements as soon as it becomes clear , 

that a new entrant will be coming to town.’d5 Sometimes these clauses are inserted in fine print, in 
“legalese,” and without adequate notice to the MDU 

15. In sum, the record demonstrates that exclusivity clauses bar entry into MDUs by new 
providers of multichannel video service. It also shows that, in reaction to the recent competitive 
challenge posed by LEC entry into the video marketplace, incumbent providers (chiefly incumbent cable 
operators) are increasingly using exclusivity clauses in new agreements with MDU owners to bar the 
entry of their new rivals and potential rivals. These developments constitute a substantial change to the 
record the Commission compiled in the period leading up to the 2003 Inside Wiring Order. 

III. DISCUSSION 
A. Harms and Benefits of Exclusivity Clauses 

16. In this Section, we first describe the harms and benefits of exclusivity clauses. We conclude 
that the harms significantly outweigh the benefits in ways they did not at the time of the Commission’s 
2003 Inside Wiring Order. Specifically, they bar new entry and competition for both MVPD services 
and the so-called “triple play” of voice, video, and broadband Internet access services. They also 
discourage the deployment of broadband facilities to American consumers. This, in turn, has the effect 
of significantly hindering or preventing new MVPDs fiom providing to MDU residents video 
programming services that are within the scope of Section 628(b).47 We therefore conclude that cable 

44 AT&T Comments at 5,9-10 (at 9, “Incumbents have recently sought to increase their use of exclusive access 
contracts, especially in response to the threat of entry by wireline video entrants”; at 10, “efforts to lock-up MDUs 
have occurred in California, Texas, and virtually every market where AT&T has begun to enter the video service 
market”); United States Telecom Ass’n (“USTA”) Comments at 6-8 (at 6, “cable incumbents are aggressively 
pursuing exclusive agreements with MDU owners”); Verizon Comments at 1-2 (many agreements continuing 
exclusivity clauses “have been entered into recently - indicating that incumbent providers are resorting to exclusive 
access iimangernents as ,a.means of’‘loc+,g up’ @IDUS] immediately prior to the entry of a new competitor.”), 3 
(“cable incumb.ents’hair~,~.?u~tere~,,~s c.ompetit,ive:threat in many instances by entering h to  exclusive access 
contracts”.that sueld @cu@b&t prbviders%om competition’,), i d  at 10-1 1 (recounting several specific incidents in 
#loloitla of exd8sivity.grdhte.d shortly eefore Verizon began marketing). We h d  these descriptions of recent events 
more convincing than the oonkary descriptipn’in-RAA’s Comments Exh. C (Declaration of Chris Acker, Director of 
Building Tecligology$e,wjFFs Grwp for Fotest City Residential Group, Inc.), 7 5. One reply commenter challenges 
some de+$ pf xe%on’+ qhir,acte+zations of a few incidents, but does not dispute that an incumbent cable operator 
effected exclusivity clauses close in time to Verizon’s entry. Reply Comments of Advance/Newhouse Commun. at 
1.0-11. ‘ 

45 Lafayette comments at 9. 

46 AT&T Comments at 12-13; Verizon Comments at 8, 12-13. 

47 47 U.S.C. 0 54-8(b). Section 628@),ofthe Act makes it dawful for.cable:operators and their vertically integiated 
programmers Sth-engage .in ceHtihpractioesthat hinder or prevent MVPDs fiomAproviding “Satellite cable 
programming? ,qr Ysatelllite broadcast pwgramm,ing” to subscribers. “Satellite cable programming” is video 
programming (not-inchding satellite.broadcast programming) that is transmitted by satellite to cable operators for 
~e.etransmissionnt~~cableLsubsc8ibe~s! See id. 1§;§-5~8~i~~1):;608(d)( 1). “Satellite broddcast programming” is broadcast 
Mideb , p r ~ i s ~ r ~ ~ a n s ~ ~ e d ~ ~  satelliteeb$an.entity other than the broadcaster or an entity under the 
broadcaster’s control. See id: .§ 548(i)(3). 
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operators’ use O€ excl~~s~vj& clauses in c o n ~ ~ t s € o ~ t ~ e , p ~ ~ v ~ s ~ o n  of video services to MDUS constitutes 
an unfair method of competition or an unfair act or practice proscribed by Section 628@).48 

17. Harms Caused bv Exclusivity Clauses. By far the greatest harm that exclusivity clauses 
cause residents of MDUs is that they deny those residents another choice of MVPD service and thus 
deny them the benefits of increased competition:’ Congress and the Commission have repeatedly 
found, and few parties dispute here, that entry by LECs and other providers of wire-based video service 
into various segments of the multichannel video marketplace will produce major benefits for 
consumers?’ A significant increase in multichannel competition usually results in lower prices, more 
channels, and a greater diversity of information and entertainment fiom more sources?’ Notably, our 
most recent Cable Price Survey Reports show that the presenoe of a second wire-based MVPD 
competitor clearly holds prices down more effectively than is the case where DBS is the only 
alternati~e.’~ The fact that an incumbent cable operator may face competitive pressures on its pricing in 
a fianchise area surrounding or adjacent to a MDU does not mean that the residents of a MDU served by 
the same cable operator will reap the benefits of such competition, including the option to choose among 

48 Id. 0 548(b). 

49 See Corning Comments at 5 (“exclusive access contracts discourage [fiber to the premises] deployment, impede 
competition,. and discourage innovation.”); SureWest Comments at 3 (“exclusive service coptracts constitute 
significant barriers to entry and thus greatly impede competition in the MVPD service market.”); see also 
Consumers Unicin Ex Parte‘at 2 (noting the disproportionately large impact of exclusivity clauses on “communities 
of color”). 

47 U.S.C. 8 548(a) (“The purpose of th is  section is to promote the public interest, convenience, and necessity by 
increasing competition and diversity in the multichannel video programming market, to increase the availability of 
satellite cable programming and satellite broadcast programming to persons in rural and other areas not currently 
able to receive such programming, and to spur the development of communications technologies.”); see also 
Implementation of Section 621(a)(l) of the Cable Communications Policy Act of 1984 as Amended by the Cable 
Television & Consumer Protection Act of 1992, Report & Order & Further Notice of Proposed Rulemaking 
(“Franchise Reform Order”), 22 FCC Rcd 5 101,5 103,12 (“competition for delivery of bundled serkices will 
benefit consumers by driving down prices and improving the quality of service offerings”), 5126, fi 50 (“new cable 
competition reduces rates far more than cqmpetition from DBS”) (2006), appeal pending sub nom. Alliance for 
Cfnfy. Media v. FCC, NO. 07-3391 (6th Cir.); S. Rep: No. 102-92 at 47 (1991) available at 1992 U.S.C.C.A.N. 1133, 
1146 & r991 V@ (25!4$at 14.(Leg. kist.) (“it.is‘clear that there ark benefits from competition bekeen t+fO cable 
sy$tems”); H.R?Rqp. 1108;628.at 46;(1992), available at 1992 WL 166238. at 46 (Leg. Hist.) (“consumers would 
benefit greatly Eim the ‘eiis;epce sttwo competing cable systems operating @ a given market”). These predictions 
have, been’bome. out in tfik Codssion’s  ,recent Cable Price Survey Reports. See infa note 52. 

”-See, ’e.g., New JerseyDivision of Rate Gounsel ,(,WJDRC”) Comments at 8 (“The prohibition on exclusive 
ooptraots in’NewlJersey Lunder state-lad] encourages lower prices . . . and provides consumers with a greater 
nii-mljerof.dtematives.”);‘Verkzon Coiriinents at 5-6 (stating thatwhen it begh to enter ‘hvo Florida counties, 
Comcast announced,that it would riot iaise its cablecrates (for the fist..time in a decade); six months after Verizon 
entered into competition with the incumbent cable operator in three areas in Texas, consumers saved almost $27 a 
month on the average cable TV bill.). 

, , 

’’ Implementation of Section 3 of the Cable Television Consumer Protection & Competition Act of 1992; Statistical 
Report on Average Ratesfor Basic Serviee, Cable Erog;amming Semice;an“d Equipment, Report on Cable Industry 
Prices, 21 FCC.<Rcd 1508,7,7.2 (20q6)1(!cRrices 17ipercent lower where wireline cable competitionis present.”), 
20 FCC Rcd 2738,;2’72kj 1 12,(20059 (the4egree by .which Fable rqtes (monthly rates and price per channel) were 
lower in competitive areas cbppar<dbto .nonmmpetitive, areas was greatest ,where there was “wireline overbuild 
competition”), ),8*FGC Rcdi :1&284&%328.$$7, 1 5 8(2003$ (areas ,with competition from a wireline, overbuild, or 
muniojpal sable system had,ra-lower. average rate per cshme’l.’:than-areas. that had .no cornpetmition or only DBS 
competition). 
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competitive proviciers, some of whichmay prwide a r e ~ ~ c e b - p r ; c e h b ~ a c ~ ~ ~ e .  This is 
particularly true when incumbent cable operators and MDU owners sign contracts before a competitive 
provider enters the market, a practice that the record in this proceeding indicates is quite common, 
Within the MDU, the incumbent, protected by its exclusivity clause from any competition it may face 
outside the MDU’s boundaries, would have no incentive to hold down its prices within the MDU. The 
MDU’s residents would also be denied the benefits of taking service from the new entrant, with 
potentially lower rates and better features than the incumbent’s. 

some satellite-delivered cable programming that the incumbent beneficiary of the exclusivity clause does 
not. Absent the new entrant, the MDU’s residents who favor that programming will be denied the 
programming of their choice. This denial will fall disproportionately on minorities and low-income 
families (and on programmers specializing in programming oriented to those groups), and all residents 
will be denied increased competition in programming among MVPD  provider^.'^ We agree with 
Consumers Union that we should ensure that the “no segment of the population is denied the benefits of 
video competition.yy54 

19. LEC entry is also likely to result in increased deployment .of fiber to American homes at 
lower cost per residence:’ and a new competitor offering the “triple ilay” bundle of video, voice, and 
Internet access service. An exclusivity clause in a MDU’s agreement with a MVPD denies all these 
benefits to the MDU’s residents?6 Even if exclusivity clauses do not completely bar new entrants from 
the MVPD market everywhere, they foreclose new entrants from many millions of households, a 
significant part of the national marketplace. Such clauses could therefore deter new entrants from . 
attempting to enter the market in many areas. More important, exclusivity clauses deny consumers in a 
part of the market the benefits that could flow to them, and exclusivity clauses confer few, if any, 
benefits on those consumers. These harms to consumers are greater than they were several years ago, 
when new entry by LECs had not begun on a large scale, the recent increase in fiber construction had not 
yet materiali~ed:~ and the popularity of the triple play was unproven. 

20. The effect of exclusivity clauses on broadband deployment and “triple play” services merits 
further discussion. We have stated that broadband deployment and entry into the MVPD business are 
“inextricably linked.”58 One basis for this observation is the recent‘ emergence of LECs, cable operators, 
and some other providers offering consumers a “triple play” of voice, MVPD, and broadband Internet 
access  service^.'^ The offering of, and competition in, the triple play brings to consumers not just 

18. In addition, a new provider of MVPD services such as a LEC is likely to bring into a MDU 

L .. 
53-See generalGCFA :et-al. Ex Parte; Consumers Union Ex Parte; Honig Ex Parte; USTelecom Ex Parte. 

’4 dsslsuhers union Ex Parte at,2. 
5 9  i6orning.Incor;ljorated’aomments at 1,4-9; NJDRC Comments at 8 (“The prohibition of exclusive contracts 
~ ~ n d e r . s t a t ~ ~ a ~ ] e n ~ ~ o ~ a g ~ ~  +. I. . technological development and deployment”); see also Letter fiom Larry Cohen, 
President, Comqiunications Workers of America, to Ms. Dortch (Oct. 24,2007) (“Commission action to prohibit 
these arraqgements - not only k the future but also those already negotiated - will support investment in competing 
Ggh-speeO‘bqadband neyorks and the gr?owth of good jobs associated with that invest&ent.”). 

56 See R h I  Comments at 22”(8some property owners might welcome the opportunity to void some existing 
contmcts tg.ihtrod&e eompetitors’for new; seivices”). 

” corning Comments at 3. 
sa 

’?&.@2WCC @d at5$$l3, fi 2r(“W&believe this iompetition for de1ivel-y of bundled semices will benefit 
qgnsym&s by d&@g &&wn prices ,and improving the qualify of service offerings.”); Comcast Corp. Comments at 6 

‘ 

, r  

’ 

, 

Franchise Reform Order,!, 22 FCC Rcd at 5 126,15 1. 

(continued.. ..) 
1.1 



advanced telecommunications capability, but also a simplicity and efficiency that is proving to be highly 
attractive in the marketp1ace.b’ .I , .,- ‘ *- . I  , p 

2 1. In a MDU where an incumbent has the exclusive right to provide MVPD service, no other 
provider can offer residents the triple play today on its own facilities:’ Any new entrant that could offer 
all three parts of the triple play but for the existence of an exclusivity clause, which limits its offerings to 
voice and broadband Internet access, would find entry less attractive.62 The new entrant might not enter 
at all. Or, if the new entrant enters despite that handicap and provides MDU residents with only voice 
and Internet access services, leaving MVPD service to the beneficiary of an exclusivity clause, the new 
entrant’s wire is inefficiently under~t i l ized.~~ Thus, exclusivity clauses reduce competition in the 
provision of triple play services and result in inefficient use of communications facilities. 

exclusivity to one MVPD based on the available choice of service providers at a given time, and in doing 
so bar entry into the MDU by a more desirable but later-arriving MVPD.64 Or, the person who grants 
exclusivity to one MVPD may be the developer or builder of a MDU, who may grant exclusivity against 
the long-term interests of the residents and soon thereafter relinquish control of the In addition, 
exclusivity clauses can insulate the incumbent MVPD from any need to improve its service;66 Manatee 

22. Exclusivity clauses can cause other harms to MDU residents. A MDU owner may grant 

(. . .continued fiom previous page) 
(“One of the most significant changes since the Commission last sought comment on this issue is the ability of cable 
operators to deliver multiple services over a single wire.”), 13; USTA Comments at 10. 

6o Comcast Comments at 7; USTA comments at 10. 

61 Franchise Reform Order, 22 FCC Rcd at 5126, 751 (“broadband deployment is not profitable without the ability 
to compete with the bundled services that cable companies provide”); see also Embarq Comments at 1-3; Qwest 
Comments at 6-7. We are aware $at some LECs are partnering with DBS Providers to offer triple plays. See, e.g., 
DirecTV, http://www.directv.com/DTVAPP/discover/broadb-and Bundle-jsp (visited Aug. 14,2007). We see no 
reason to deny wire-based MVPDs, however, the opportunity to provide all parts of the triple play on one facility. 
That may be more efficient and convenient, both for the subscriber and the provider - saving the subscriber the need 
to install a dish and sparing the LEC dependence on a second network and a second work force. 

Qwest Comments at 2 (“the creation of a new revenue stream fi-om multichannel video service is driving wireline 
broadband deployment nationwide”); USTA Comments at 10-1 1; Verizon Comments at 7-8. 

63 See SureWest Comments at 7-8. 

USTA Reply Comments at 4 (noting that a certain new entrant “offer[s] residential . . . users broadband speeds up 
to 60 Mbps -.far greater then [sicj’available fiom cable competitors. Butid~is technology is behg denied to residents 
of MDus with exclusive access arrangements.”); Warner Properties, Comments at 2 (“Cplroperty owners; such as 
WP, could offer their tenants more cable choices if they were not prohibited fiom doing so Py].  . . existing 
exclusive contracts”); see .also VerizonJuly 6 Ex Parte at 4. (stating that some landlords would like to give tenants a 
greater variety of cable.ohoices, but are unable to do so because of exclusivity clauses); Hargray Oct.’ 12 Ex Parte at 
1. 

65 Verizon Comments at 8 (quoting the govement of Manatee Countyy Florida), 8 ,9  n.5; Manatee County 
Comments in MI3 DockdNo: 05-3t11 at 12 (“it is often a developer who strikes an agreement that will not impact ’ 

that developer once fie development .is comp,leted”);wee also, Letter $+om Paul J..Feldnian, Esq., Fletcher, Heald & 
Hildreth, P.L.C., counsel to SureWest, to Ms. Dortch (Oct. 11,2007), Attachent (Presentation’of SueWest . 
Communications on MDU Exclusive Service Contracts”) at 1 (exclusivity clauses are “[g]enerally negotiated by 
developers, not residenk”); Hargray Oct. 12 Ex Parte at 1. 

SureWest Comments at 25 n.50 (“once the exclusive contractsare in place, [incumbent] providers have little 
incentive. t? resp4nd to;qyqxt“tent. cqmp$$oRyvith bettqr services, ?r lower rates.”); Warner Properties Comments 
at 2; Manafee ~ o u n ~ ~ ~ ~ , ~ e n ~ , . ~ , ~ ? , ~ ~ e ~ N ~ :  . . .  0:5-3 1 1,’at 12: 

. 

, 

, 5  . ,  1 .  
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county, F\mida, aptly describes incumbentbenefiiixies of excluii?i.ty clauses as “s\ttiag on these 
‘ fiefdoms. ’”67 

MDUs owners, either.68 Technologically advanced buildings are important for attracting and retaining 
residents, and a lack of competition for providing new communications services can negatively affect a 
residential de~elopment.~’ A MDU owner may not see a benefit in an exclusivity clause that bars entry 
by new providers that were not in the market when the clause was written.7o 

exclusivity clauses in its 2003 Inside Wiring Order, it determined that exclusivity clauses had some pro- 
competitive  effect^.^' In some cases, exclusivity clauses, or at least those of a limited duration, may help 
a MVPD to obtain financing to wire an entire building for cable and other services and to recover its 
investment over the t e r p  of e x c l ~ s i v i t y . ~ ~  Similarly, some commenters claim that exclusivity clauses are 
especially necessary to attract investment in marginally attractive MDUS?~ 

25. Some commenters argue in support of the use of exclusivity clauses that, with the decline of 
LECs’ and cable operators’ traditional duty to serve all homes in an area, an exclusivity clause may be 
necessary to attract acMVPD into a new real estate de~elopment.7~ Other commenters state that a MDU 
owner, needing to attract buyers or tenants, may be counted on to represent them and will agree to an 

23. Finally, the record indicates that exclusivity clauses are not always in the best interest of 

24. Benefits of Exclusivitv Clauses. When the Commission last considered issues concerning 

67 Manatee County Comments, ME5 Docket No. 05-3 11, at 16. 

See, e.g., Palmetto Ex Parte at 2 (urging Commission action in order to eliminate the need to “further protracted 
litigation,” against Time Warner in order to obtain competition in its community). 

Lennar COT. Commenk at 1 (“As one of the nation’s largest developers and builders of new, large-scale 
residential cohunities, Lennar has a strong interest in ensuring that the buyers of its homes have available the 
widest possible range of competing. advanced broadband services, including multichannel video, broadband data, 
and other evolving new service offerings”); RAA Comments at 3 (“Owners must be sure that access to reliable 
V O ~ G ~ ,  video, and bioadband, services is available because potential apartment residents demand them”); Warner ’ 

Properties Comments at 2 (‘%roperty owners; su6h as WP, could offer their tenants more cable choices if they were 
not prohibited fiom doing so because of often perpetual existing exclusive contracts”). 

’0 See i n f a  1,28. 

7k2003 &&&e Wiring Order at 1366,y 63 (nothj$that exclusive agreements may “egable alternative providers 6 
iriie,~~&&ye re‘fer to as PCOs b,@s proceeding, have a small market share and do not have a 
‘&T,@VPD competition.; 

a@-3; CharteP Qom&n.; In& Comments at 3-4; Comcast Comments at 18-19; Greenfield 
a l ~ t i ~ n ~ ( “ G . ~ ~ ~ ~ ‘ C o m m e n f S  at& 6-9; IMCC Comnients.at 5,7-103 Microwave Satellite 

“WSTI”) Comments at 1; 0penB:and: MultiMedia, L.L.C., Comments at 3-4; Pavlov Media, Inc., 

’ 

, ,  

&&dt.iequhed to ‘&ter ,mu$. 4 ,  SJ : J s and thus to become or remain viable.’’). Despite this, the alternative 

@+ciihnents at 1; QwesiComments at 2-3; RAA Comments at 5; WorldNet Telecommun., Inc., Comments at 1-3; 
Ygdtion Networks Cominents>at 1-2; Time Warner Ex Parte at 2; Letter fiom Megan M. Delany, Esq., Vice , 

President & Seiiior Counsel, Charter, to Ms. Dortch (“Charter Oct. 16 Ex Parte”) (Oct. 16,2007). 

73 Letter from’Matthew C. h e s ;  Bsq., Miller &Van Eaton, P.L.L.C., counsel fot. RAA (Sept. 5,2007), Attachment 
(‘“The Real AcoeSs Alliance ibppo5es’FCC Regulat,ion . . . ,” hereinafter ‘RL4 Sept. 5 Attachment”); see also, e.g., 
Letter fiom&oBert 8: de Posada, President, T,he Latino Coalition, to Chaimian Martin et al. (Oct. 14,2007); Letter 
fiiom the Honorable She,ryli~illiams.IStapleton to. ~ommission~.Chair-man~~evin J. Martin et al. (Oct. 23,2007); 

74 L e ~ a r  Comments at 7 i . W  Comments at 48-5 1:,62. 

o h  Dr.$uke - E. - A  Torian,’Pastbr, , f .  First Mount Zion Baptist Chwch, to the Comqission (Oct. 24,2007). ,. 
, - I , . .  
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exclusivity clause only if it is in their intere~ts.7~ The rational owner, these commenters claim, will give 
ewhsive access to the one of several bid&inglJVPDs that offers the best mix of \ow price, qua]ity 
servke, promised improvements and in somepcases; specialized program offerings. 76 ~n exclusivity 
clause, in this view, substitutes competition for the MDU for competition for individual residents, and 
the resulting benefits may be passed on to the re~idents.7~ In the same vein, some commenters deny that 
exclusivity clauses allow MVPDs to become complacent and provide inferior service; these entities 
believe that the high turnover in MDUs requires building owners to maintain and constantly improve 
their service so that the building or development will attract new residents who will become its 
subscribers?8 

consumers that the record did not reflect at the time of our 2003 Inside Wiring Order. We hrther find 
that although exclusivity clauses may in certain cases be beneficial, at least in the short term, to 
consumers, the harms of exclusivity clauses outweigh their benefits. The evidence described in the 
preceding paragraphs demonstrates that exclusivity clauses, especially when used in current market 
conditions by incumbent cable operators, are a barrier to new entry into the multichannel video 
marketplace and the provision of triple play offerings. Such exclusivity clauses inhibit competition in 
these markets and slow the deployment of broadband facilities. In dohg so, exclusivity clauses deny 
MDU residents the benefits of increased competition, including lower prices79 and the availability of 
more chtgmels with more diverse content, as well as access to alternative providers of broadband 
facilities and the triple play of communications services their facilities support. These harms to 
consumers are traceable to the incumbent cable operators’ practice, increased recently, of using 
exclusivity clauses, sometimes in fine print and without adequate notice to MDU owners, to forestall 

e 

26. Conclusion. We conclude that exclusivity clauses cause significant harm to competition and 

75 IMCC Comments at 18. 

76 Hotwire Comments at 3-4 (at 4,.exclusivity clauses can enable “deep discounts . . . on a bulk basis.”); IMCC 
Comments at 18-19 (“where sufficient volume can be secured through exclusivity, PCOs typically offer services at 
rates approximately 10 percent below the next highest competitive rate”); Lennar Comments at 3; OpenBand 
Comments at 6; RAA Comments at 17-18; WorldNet Comments at 3-5; Letter from Rev. Miguel Rivera, President, 
National Coalition of Latino Clergy & Christian Leaders, to Chairman Martin et al. (Oct. 18,2007); see also AT&T 
Comments, Exh. A (Letter fiom Er;ic.Minoski, Account Executive, Comcast Cable, South Bay, to Kara Patterson, 
Remi Co. (June 27,2006) (offering significant discounts in exchange for exclusivity); Bandwidth Consulting 
Comments at 2; GSPC Cominents at 14 (‘!Some new competitiveentfants also offer television channels dedicated 
specifically to @e copqn&es they serve ,including channels for UseF-created content.”), 17; Hotwire Comments at 
4; ShentelConiplenfs pt‘r0-I l,(crGonsumeb served, under an.[excslusivesewice contract or] ESC often make up a 
rdlatiyely namw cusfomqr base; wily with shkqd $emogma@ic’traits. As a result, entities that provide services 
underESC8 are .atile’to~ustoniize:~e4‘service offekgs to meet %he particular needs of that customer base. . . . In 
locations with a high ratio o$ Spa&h speaking residents, for example, Shenfel has customized its offering to provide 
additionalSpanish kdguage.~hdelshon,the basic tier. In Johnson City, Tennessee, where Shentel serves a MDU in 
which a significs’ht numhe?Vfthe tesidents happh to Be’Lebanese, Shentel offers a premium package of seven 
Arabic and Lebainese programming channels to residents h the bidding.”). 

77 Comcast Comments at 1.9; CAWomments at 3,5-8; GSPC Comments at 15-17; IMCC Comments at 17; 
OpenBand Comments at.4-5; SheqPel Comments at,6. 

78 Charter Comments-at 3 .&,p.7; WCaIpments, Exh; E (Declaration of Kent McDonald, Director of ’ 

Communications Services -for Apa$@ent$~Investmenment Management CO,~) at 7 9. ,Indeed, Charter claims that 
exclusivity clauses appear not be,causeofioable operators’ market-power, but because of MDU owners’ power over 
cable operators needing awess to .their.MQUs. Gharter-Copunents at 2-3; see also Comcast Comments at 19. 

79 Consumers Un.ioh:ExtPa&.at 2,’ Itis also notewortlfy that there is no evidence in the record that MDU residents 
pay higher rates for W D  services ,in states whose laws prohibitor ‘limit exclusivity. 

’ 

,- 
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comp&&~, p d ~ c ~ h d y  when new cornpehs are about to enter the market. We dQ nQt Wk!!tQ dely 
MDU residents these benefits based on incumbents’ alleged need to be shielded from additional 
competition,” or to subject them to something resembling the exclusive franchises of an earlier era.” 

27. Moreover, we find that cable operators’ use of exclusivity clauses in contracts for the 
provision of video services to MDUs constitutes an unfair method of competition or an unfair act or 
practice proscribed by Section 628(b).” Section 628 is designed to increase “competition and diversity” 
in the multichannel video marketplace, increase the availability of satellite cable and satellite broadcast 
programming to persons in “areas not currently able to receive such programming,” and “spur the 
development of communications techn~logies.”~~ That provision specifically prohibits cable operators 
from engaging in unfair methods of competition or unfair acts or practices that have the purpose or effect 
of hindering significantly or preventing any MVPD from providing satellite cable programming or 
satellite broadcast programming to consumers. We have found above that a significant percentage of 
consumers live in MDUs. We also found that, with the increasing entry of wire-based competitors, such 
as LECs, into the MVPD marketplace, incumbent cable operators have increased their use of exclusivity 
clauses with MDU owners, particularly when new competitors are on the verge of entering a particular 
market.84 The record shows that these exclusivity clauses have the purpose or effect of preventing other 
MVPDs from providing the kind of programming covered by Section 628 - satellite cable and/or 
broadcast programming - to certain consumers; indeed, that is the intended and inevitable effect of 
exclusivity cla~ses.’~ Exclusivity clauses prevent new entrant MVPDs from competing with entrenched 
incumbent providers on the basis of service offerings, including programming, and on price. Foreclosing 
competition in the MDU market in this way is unfair because it deprives consumers residing in MDUs of 
the opportunity to choose a MVPD provider. Cable operators’ execution of exclusivity clauses, which 
foreclose the competitive provision of MVPD service, the triple play, broadband deployment, and 
satellite-delivered programming to MDUs, thus constitutes an unfair method of competition in violation 
of Section 628(b). 

28. We reject arguments that exclusivity clauses mostly work to the benefit of MDU owners and 
residents. First, as explained in paragraph 22 above, the person signing an exclusivity clause for a MDU 
may be a builder or manager whose interests do not coincide with those of the MDU’s residents, 
especially after a few years.86 Second, the cable operator may have induced the MDU owner to accept 
an exclusivity clause before any wire-based competitor was on the horizon, in which case there was no 

Letterfiom William H. Johnson, Esa., &s“t General Counsel, Verizon, to Ms. Dortch (Oct. 23,2007) (“Verizon 
~ - -  

Oct. 23 Ex Parte”) at,9. 

’’ Consumers Union EX P e e  at 2. 

82.47’U.F.C. 5 348(b). 

83 47 U.C.S. 4 548. 

84 AT&T Gommentsgt 5,9-10; Lafayetterconiments at 9; JSTA Comments at 6-8; Verizon Comments at 1-2. 

8 5 ’ ~ e e  e.g., Verizon Comments at 11-12; AT&T Comments at 10-12. 

86 Verizon Comments at 8 (quoting the government of Manatee County, Florida), 9 n.5; Manatee County Comnients 
in.MB Dockst No. 05-311 at 12 (“it is often a develqper who strikes an agreement that will not impact that 
developer once the development is. completed”); see also Letter fiom Paul J. Feldman, Esq., Fletcher, Heald & 
Hildreth P.L.C.; coup$to SureNest; to as. Dortch (Oct. 11,2007), Attachment (Presentation of SureWest 
. omrpumcationB on ,M&J B,%idus&e Service Contracts”) at 1 (exclusivity clauses are’ “[glenerally negotiated by >P . I .  ‘ c@elq@ers, notresid&n@”); Hargra$ Oct. 12 Ex Pirte at 1. 

(g ..’:.. 
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“competition tor theMDu3 at the time and no prospect of it in the iiture!’ ~ b d ,  the exclusivity clause 
may be in “legalese” and in fine print and the MDU owner may be unaware of it.” Fourth, the fact that a 
new entrant wants to serve the MDU undercuts any claim that only one wire-based provider can serve 
the building profitably - if new entry would be unprofitable, it is unlikely that the new entrant would 
want to enter. Fifth, there is no evidence in the record, other than generalities and anecdotes, that 
incumbent MVPD providers couple exclusivity clauses with significant new investments that they do not 
make elsewhere, such as in states whose laws prohibit excl~sivi ty .~~ Sixth, SureWest states that the 
triple play, which offers a provider revenue from three services, reduces any need for exclusivity that it 
may have had in the past, when MVPD revenue was the only way it could recover its investment?’ 
Finally, other agreements between incumbent MVPDs and MDU owners, perhaps providing for 
marketing exclusivity or bulk discounts, can provide benefits similar to those alleged for exclusivity 
clauses without causing the latter clauses’ entry-foreclosing harms to consumers!’ Therefore, although 
“competition for the MDU” may have some theoretical advantages in some cases over competition for 
ihdividual consumers, it may not describe reality in many cases. Even if it does, in general we find that 
the best results for consumers come from preserving their ability to play an active role in making an 
individual choice rather than allowing cable operators using exclusivity clauses to foreclose individual 
choice. In addition, as noted above, exclusivity clauses tend to insulate the incumbent from any need to 
improve its service. Thus, we conclude that exclusivity clauses generally do not benefit MDU 
residents?’ 

29. The record contains claims that exclusivity clauses may lead to lower prices!3 Although we 

. outweighed by the numerous studies showing that a second wire-based MVPD lowers pr i~es .9~ We also 
cannot rule out fhe possibility that those claims may be true in some cases, such assertions are 

reject arguments that “exclusivity is not really a problemyy95 because many MDUs are not subject to 

87 Hotwire Commun., LLC, Comments at 7; IMCC Comments at 27; Qwest Comments at 4; Verizon Comments at 
4. 

88 AT&T Comments at 12-13; Verizon Comments at 8,12-13. 

89 IMCC Comments at 14 (stating that there are 15 such states). But cf: Charter Oct. 16 Ex Parte (listing MDUs with 
exclusivity clauses where Charter upgraded services). 

90 SureWest Comments at ivy 25 n.50; SureWest.Reply Comments at 2 n.2. 

9’ AT&T Reply Comments at 10-1 1; Verizon Reply Comments at 9-10; Verizon Oct. 23 Ex Parte at 10. 

92 Two commenters note that MDUJesidents may not appreciate the disruption caused by a second MVPD in the 
building when it installs its facilities. CAI Comments at 9; RAA Comments at 6-7. We do not doubt the, validity of 
that observation. Nothing herein, however, imposes a duty or rule on a MDU owner to allow multiple MVPD 
providers within its premises. 

93 CAI Comments at 9; RAA Comments at 18; AT&T Comments, Exh. A (Letter fiom Eric Minoski, Account 
Executive, Comcast Cable, South Bay, to Kara Patterson, Remi Go. (June 27,2006), (offering significant discounts 
in exchange for exclusivity). 

94 See supra note 52; see also CFA et al. Ex Parte at 2 (“exclusive contracts may, under some circumstances, serve 
the interests of competition. . . . pu t ]  nothing in ’the record demonshates that they are so widespread that the 
millions of consumers in [MDUs] should b’e denied.their choice of provider for the sake of these relatively fe’w 

95 RAA Sept. 5 Ex Parte, Attachment at 2 (emphasis deleted). 
instances”). 1 . I  
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exc[usivity clauses and such clauses expire.96 A practice that harms a significant number OfhOuseholds 
in this country warrants remedial. action even if it does not harm everyone. 91 

B. Prohibition of Exclusivity Clauses 

30. For the reasons set forth above, we prohibit cable operators and other entities that are subject 
to Section 628 from enforcing existing exclusivity clauses and executing contracts containing new ones. 
These other entities are LECs and open video systems and are discussed in Sectiop IV below. 

cable operator or multichannel video programming distributor subject to Section 628 of the 
enforce or execute any provision in a contract that grants it the exclusive right to yrovide any video 
programming service (alone or in combination with other services) to a MDU . Any such exclusivity 
clause shall be null and void. 

32. We fashion the prohibition pursuant to Section 628 for several reasons. First, that provision 
is a basis of our statutory authority to regulate exclusivity ~lauses.9~ Second, incumbent cable operators, 
which are subject to Section 628, are the beneficiaries of the vast majority of exclusivity clauses. As. 
described in paragraph 10 above, incumbent cable operators are primarily responsible for the recent 
increase in newly executed exclusivity clauses. Also, the evidence in%he record indicates that incumbent 
cable operators are using them to impede the entry of new competitors into the MVPD market in many 
areas. Incumbent cable operators are still by far the dominant force in the MVPD business, with a 
market share most recently measured at 67 percent'" and the ability to impose steadily rising prices."' 
Our proliition is limited to those MVPDs covered by Section 628(b). It does not reach PCOs or DBS 
providers because we do not have an adequate record on which to decide whether such a prohibition is 
warranted for non-ca6le operators. Nevertheless, we are adopting the Further Notice of Proposed 
Rulemaking below in order to develop such a record and, based on it, evaluate whether action is called 
for. 

from it any kind of h4lhJ or any geographic location. We do, however, limit our prohibition to those 
residential real estate developments that we define as MDUs as discussed in paragraph 7 above. 

prohibition of exclusive franchises for cable service'02 and the statement in our most recent Inside Wiring 

3 1. Specifically, 30 days after publication of this Report and Order in the Federal Register, no 
shall 

33. We put no time limit on the prohibition we adopt in the instant order and we do not exempt 

34. The rule we adopt in this proceeding is consistent with the longstanding Congressional 

, ? '  

96a%,3$pply Comments at 6-12. 

97'Lejten:fiom Stephen Weinstein (Oct. 9, ,2007). 

98'See'47 U.S.C. '$5 548@)@able opefators), 5480) (common carriers or their afiiliates that provide video 
programming by any me2hs to the& subscribers), !573(c)( l)(A) (open video systems). 

x \ L\ 

I .  . . i  

9 9 J ~ e e  in@@ ~eot'ion ..., . ~ y ,  . . 

loo See,D)ocket h$B No. 07-29, Implementation of the Cable Television Consumer Protectior & Competition Act of 
r992, De&lopm.ent of C~m~ti t ion. '~D~~ersi tv  in Video Programm fng Distribution: Section 628(c)(5) of the 
Com,mun'icationk4& S u n s d ~ o ~ E ~ ~ l ~ s i '  Contract Prohibition, Cablevision Comments at 2 (stating that cable's I 
m&et share k 6 V  perdentji C6iYicastComments at 8, (stating that cable's market share is 67.8 percent as of the end 
of $0069; NCTA+Gommepts at 44Skting , -  +at cable's market share is 66.9 percent). 

lo' Implementation'of SectiyE3.of the Cable Television Consumer Protection & Competition Act of 1992: Statistical 
R&ort oh,&erage Ratest,Weport cSn@able3dustry Prices, 21 FCC Rcd 15087,15090,~ Id (2006). ' 

'''See 47 U.S.C, $ 541(aj)(l). 
, , , I :  .-' 

i ,  
* _  
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Order that “TCn)ew entrants to the video services and telephony markets should not be foreclosed from 
competing for consumers in mufti-unit b~ildifigS.’~’~~~- .: - -h= 

35. The rule we adopt in this proceeding prohibits both the enforcement of existing exclusivity 
clauses and the execution of new ones.1o4 Both have the same competition- and broadband-detterring 
effect that harms consumers. A rule that left exclusiviv clauses in effect would allow the vast majority 
of the harms caused by such clauses to continue for years, and we believe that it is strongly in the public 
interest to prohibit such clauses from being enforced. Those harms would continue indefinitely in the 
cases of exclusivity clauses that last perpetually or contemplate automatic renewal upon the renewal of 
the incumbent cable operator’s franchise.’05 

36. Our prohibition of the enforcement of existing exclusivity clauses does not disturb legitimate 
expectations of investors in MDUs and the video service providers affected by this Order. The 
lawfulness of exclusivity clauses has been under our active scrutiny for a decade, making the parties to 
them aware that such clauses may be prohibited.lo6 AlthouBh we have not prohibited enforcement of 
them until now, we had previously recognized the reasons for doing so but had lacked an adequate 
record on which to base such a decision.Io7 We have prohibited the enforcement of exclusivity clauses 
for satellite-delivered programming before. For example, the Commission prohibits, with respect to 
distribution to persons in areas served by cable operators and other MVPDs covered by Section 628(b), 
exclusivity clauses for satellite cable ,programming and satellite broadcast programming between a cable 
operator and a vendor of such programming in which a cable operator has an attributable interest, unless 
the Commission determines that such contracts are in the public interest.’08 Also, in the context of 

IO3 ZOO7 Inside Wiring Order, 22 FCC Rcd at 10641, at 1 3 .  

IO4 Comments supporting prohibiting the enforcement of some or all existing exclusivity clauses include AT&T 
Comments at 15; Lafayette Comments at 10; SureWest Comments at 1,8-10; Verizon Comments at 2,13; Warner 
Properties Comments at 2. Comments favoring the continued validity of exclusivity clauses include ACA 
Comments at 2-5; Charter Comments at 6-7; Comcast Comments at 33-35; Hotwire Comments at 5-7; National 
Cable & Telecommun. Ass’n (“CTA”) Comments,at 11-13; OpenBand Comments at 8; Shentel Comments at 4, 
18; Time Warner Comments at 2-3; and #dvance/Newhouse Commun. Reply Comments at 18. 

AT&T Comments at 12; Hotwire Comments at 7-8; IMCC Comments at 14 (estimating that 10-15 percent of all 
IW’:units are governed bxqerpetual exclusivity, ad4hat the number is declining), 23 (complaining ‘of defacto 
perpetuity in automafic renewal at hanchise renewal), 27; MSTI Comments at 2; RAA Comments at 23-24; Verizon 
Comments at 2; Warner Properties Comments at 2. 

lo‘ Telecommunications Services Inside Wiring: Customer Premises Equipment, Notice of Proposed Rulemaking, 
11 FCC Rcd 2747,2773-76, fi 58-64 (1996); Report & Order & Second Further Notice of Proposed Rulemaking 
(“1997 Inside miring Order”), 13 FCC Rcd 3659,3778-80, 11 258-66 (1997) (subsequent history omitted); 2003 
Inside Wiring Order, I 8  FCC Rcd at 1364i7O7fY59-71; see also authority cited supra note”2. 

1997 Inside Wiring Order, 13 FCC Rcd at 3664, 1 3 (“We believe that the record would benefit fiom additional 
. comment on the following issues . . . . : (1) exclusive service contracts between service providers and MDU 

oype@”); id. at 3.754,1203; 18 FCC Rcd at 1370,171 (“In sum, we find that the record does not support a 
proMbiti$iiipn $ylusive.contracts .for xideo services ,in MDUs . . . The parties have identified both’pro-competitive 
and anti-competitive aspects of exchiye cprac$s. We canqot state,’based on the record, that exclusive contracts 
are predominantly anti-Lompetitive>’>3(foo!note Qmitted); see also authorities& .quotations supra note lo:. 

‘‘8 Implementations of the Cable Television Consumer Protection & Competition Act of 1992: Development of 
Competition di Diversity, in Video Programming.Distribution &.Carriage, Memorandum Opinion & Order on 
Reconsideration of the First pepoh & Ori$er (“1894Memomndum Opjnion .&Order”), 10 FCC Rcd ,1902,1941,ll 
88 (1~994); First Report & Order (“‘Section 628 Report & Order”), 8 FCC Rcd 3359,3364,n 16; id. at 3424125,11 
120-21 (1993). 

18 
-.. 



~~!ld~~al,Comm.unications Commission FCC 07-189 
- - - 7 .  ~ . , . ..- - --.- _ _  .~ 

I 

commercial telecommunications services, the Commission has prohibited the execution of exclusive 
access arrangements in multiple tenant environments and has sought comment on whether to prohibit the 
enforcement of existing exclusive access proir~si~ns.’~~ Sbme states have given some or all MVPD 
providers rights of access to MDUS.”~ 

provide service to residents who wish to continue to subscribe to their services. Finally, we note that the 
rule we adopt today does not require that any new entrant be given access to any MDU. A MDU owner 
still retains the rights it has under relevant state law to deny a particular provider the right to provide 
service to its property.”’ We merely prohibit the enforcement of existing exclusivity clauses and the 
execution of gew ones by cable operators. While this Order prohibits the enforcement of existing 
exclusivity clauses, it does not, on its own terms, purport to affect other provisions in contracts 
containing exclusivity clauses ’ 
prohibition on a case-by-case basis”3 or that we should allow exclusivity clauses for small cable 
operators,’14 cable operators in rural areas,”’ MVPDs that are found to lack “market power,”’l6 MVPDs 
other than incumbent cable operators,117 “planned communities,””8 and new real estate  development^."^ 

37. Moreover, incumbent cable operators will still be able to use their equipment in MDUs to 

38. We reject proposals that we should exempt contracts with exclusivity clauses from this 

IO9 See Promotion of Competitive Networks in Local Telecommunications Markets, First Report & Order & Further 
Notice of Proposed Rulemaking, 15 FCC Rcd 22983,23000,136 (2000). We recognize that the Commission has 
yet to address the issue raised in the Competitive Networks FNPRMregarding the enforceability of exclusivity 
clauses for telecommunications services in residential MDUs. In light of the competitive parity implications, we 
will resolve that issue within the next two months. 

See, e.g., IMCC Comments at 14. 

‘‘I RAA Comments at iv, 26 (“the Communications Act does not authorize the Commission to regulate the real 
estate industry.”). 

’ n The treatment of such provisions will be determined by the terms of particular contracts, which may, for 
example, contain change of law clauses, as well as state law. See Verizon Oct. 23 Ex Parte at 8, Attachment A at 4 
(containing example of contract between MDU and Comcast including clause stating that “[ilf any provision of this 
Agreement is found to be invalid or unenforceable, the validity and enforceability of the remaining provisions of this 
4greement willnot be affected or impaired.”); Verizon Comments, Aychment 6 at 5 (containing.example of 
.contact getween MDU and Bright House stating. that if any portion of the agreement is rendered invalid or 
uilenforcealile by a. “gouem@ent, tigal!, or~regtilatory;autliority,” then %e remainder of this Agreement will 
c h i m e  in’hll force idesi;&ch conthuance will deprive one of the parties of a material benefit hereunder or 
fius@ate&e maih pwpose(s1 of this Agreement” -- in that event, parties shall make “their reasonable best efforts to 
replace otlmodify the invalid or un,enforceable provision” but any party may terminate the Agreement upon 60 days 
notice if such efforts are unsuc.cesdfbl)! 

‘ I3  Iqfayette Cq-mm.ents at SO; see .also ShenTel Comments at 17 .(advocating allowing exclusivity for 20 years for 
new ge,al:esfate~evelopments in which the‘beneficiary of exclusivity installs fiber to the home). 

‘1447 ‘C:P,R. 0 ‘78:9Ol(f) (defiption of‘%mall cable operator”); H o d e  Comments at 5-7; MSTI Copments at 2. 

‘I5 ShenT$ Coqnents passim. 

‘I6,&GA Gommentspassim; .Corncast Comments.at 12; GSPC Comments at 10; lMCC Comments at 5-6,25; 
Ope@an&:Comherik, at2,?7?8 (advo.cating a lack of “effective competition,” 47 U.S.C. 0 543(1)(1), as the measure 
ofeffective competition): Qwest Comments at ii ‘(advocating a prohibit,ion of exclusivity clauses “until such time as 
[the ,Commission] deterqines that cbmpetifion among CMVpDs] has rendered the prohibition unnecessarf), 3. , 

GSPCCommepts at 1-2,Hotwire Comxhents at 2; OpenBand Comments at 8; see also ShenTel Comments at 18- 

.1 
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W e  rnexk~tmtt~ deny any h g e  class of MDU reiidents thebenefits of increased cornpetifion or to 
d 0 W  my cable operator to engage in fiture harmful conduct. Finally, we wish to avoid the burden that 
would be imposed by numerous individual adjudications about whether market power or some other 
undesirable condition exists in an individual MDU or community,12o or whether a particular entity in an 
allegedly unique situation is exempted from the prohibition. In addition, as discussed in Section IV, 
restrictions adopted pursuant to Section 628(b) apply automatically to certain categories of MVPDs 
pursuant to Sections 602(7), 628(j), and 653(c)(l)(A).lZ1 

or that we put a time limit on our prohibition of them, such as a specific term of years, the end of the 
current franchise of the incumbent cable operator, until “effective competition” is found to exist in an 
area, or until some other measure of competition is shown.Iz3 We decline these suggestions. We are 
reluctant to grant any communications companies an artificial period of immunity from pro-competitive 
regulation during whioh the recovery of their investment is guaranteed; companies in communications 
markets regularly invest billions of dollars without any such guarantees.Iz4 Chiefly, we wish to avoid the 
burden of individualized adjudications and measurements because we believe that they would‘burden us 
and the industry, and we believe that the limited benefits that such clauses confer are outweighed by 
their deleterious long-term effects on the provision of competitive services to consumers. 

39. Some commenters have suggested that we allow exclusivity clauses for a period of years’22 

’ 

IV. LEGAL AUTHORITY 

40. Several sources afford the Commission ample authority to prohibit exclusivity clauses in 
contracts between cable operators and owners of MDUs. First, consistent with our tentative conclusion 
in the Notice, we conclude that we have authority under Section 628(b) of the Act to adopt rules 
prohibiting cable operators fiom enforcing or executing contracts that give them the exclusive right to 
provide video programming services (alone or in combination with other services) to MDUS.’~~ 
Moreover, we conclude that pursuant to the Act the same prohibition will apply to common carriers or 
their affiliates that provide video programming directly to subscribers under Section 6280’) of the Act 
and to operators of open video systems under Section 653(c)(1).Iz6 Finally, we conclude that, even in the 

(. . .continued fiom previous page) 
‘I8 See OpenJ3and Comments at 5. 

See Lema coinments at I 1. 

See RAA Comments at ii (“There are olver 500jOOO apartment buildings in the United States, with hundreds more 120 

being built every year.”); ShenTel .Reply Comments at 10. 

‘‘I 47’U.S.C. $8 522(7), 548(i), 573‘(c)( 1)tA). 

ShenTel Comments at 17 (10 years for MDUs); Verizon Comments at 2, 13-14 (5 years). 

See, e.g., Qwest Comments at 7-8 (at 8, ,advocating a prospective prohibition of exclusivity clauses “until such 
time as [the Commission‘] deteMes that competition among MVPDs has rendered the prohibition unnecessary. . . 
. when. :. terrestrial competitors have had a fill and fair opportunity to obtain fianchises, build out facilities, and 
obtain the critical mass of subscribers necessary to establish a foothold in the market.”); see also 7 3 8  sup,ru. 

See, e.g., Mark Jewell, Proposed bill would move cablefranchises to state level, PROVIDENCE J. BULL. at D 3 
(June 6,2007), available at 2007 WNR 1i0624299 (visited Oct. 26,2007) (“Verizon’s push comes as the,company 
invests billiops of dollars for its so-called ‘FiOS’ project to rewire more than half of its copper telephone network so 
it can sell cable TV and superfasthtemet connections.”). 

Notice, 22 FCC Rcd at 5939, 79 .  

“647 U.S.C. §’# 648(i), 573(c)( 1). “‘C‘able operator” is defined as “any person or group of persons (A) who provides 
oable service over a cable system. . . .” 47lJ.S.C. 0 522(5). “Cable system” is defined to exclude “a facility of a 

(continued.. ..) 
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I absence of this explicit statutory authority, we have ancillary authority to prohibit incumbent cable 

contain exclusivity clauses. 
operators from entering into contracts that are for the provision of video services to MDUs and that 

41. Turning first to cable operators, the plain language of the statute provides a solid legal 
foundation for the rule adopted today. Section 628(b) broadly states that: 

“[i]t shall be unlawhl for a cable operator . . . to engage in unfair methods of competition 
or unfair or deceptive acts or practices, the purpose or effect of which is to hinder 
significantly or to prevent any multichannel video programming distributor from 
providing satellite cable programming or satellite broadcast programming to subscribers 
or consumers.yy127 

42. Section 628(c)( l), in turn, directs the Commission, “in order to promote the public interest, 
convenience, and necessity by increasing competition and diversity in the multichannel video 
programming market and the continuing development of communications technologies,” to promulgate 
rules specifying the conduct prohibited by Section 628(b).lZ8 

although we have never.,specifically defined what constitutes an “unfair method of competition? or 
“unfair . . .act or practice” beyond that conduct specifically proscribed in Section 628(c)(2), we have 
recognized that there is additional conduct that could be proscribed under Section 628(b).I3O As 
discussed above, the use of an exclusivity clause by a cable operator to “lock upyy a MDU owner is an 
unfair method of competition or unfair act or practice because it can be used to impede the entry of 
competitors into the market and foreclose competition based on the quality and price of competing 
service offerings.’31 Moreover, as we have shown above, such a contract clearly has the effect of 
preventing a MVPD fi-om providing satellite programming to consumers. Indeed, by its very nature, 
such an exclusivity clause prevents other MVPDs from providing service to the consumers who live in 
the MDU.I3’ Thus, we have explicit authority under Section 628(b) to prohibit cable operators fi-om 
entering into exclusivity clauses with MDU owners.133 

43. The plain language of Section 628(b) encompasses the conduct at issue here.’” First, 

’ 

(. . .pqntinued fiqm previous page) 
cQmmon kbier.$hicb isrsgbjeot, @whokor in part, to the provisions of title I1 of this Act, except that such facility 
shall-be csnside$~&a&i&Ie,. 
thetw&nissimfGf vi&d!p 
12747U.S.C. 0 548(b). . ’ 

47 U.S.C. 0 548(c)(l). I 

an forpurposes oi33ection 62 1 (c)) to the extent such facility is’ used ip 
etlytombsoribers . . . .” 47 U.S.C. 0 522(7)(C) (emphasis added). ’ 

‘29SeeLimtiaco v. Camacho, 549 US. , , 127 S. Ct. 1413,1418 (2007) (“As always, we begin with the text of 
the statute.”). 

I3O Section 628 Report & Order, 8 FC,C Rc$ at 337313374,1i[ 4O+l(recognizing that the objectives of Section 
628(b) ‘provide;a‘m&ankm for ad$ress@g thos;g &3eS oTconduct . . . that inhibit the development of multicharinel 
video dist$utio$ coh$eti&n . . . [and] emerge as“ barriers to competition”). 

13’ Seersupra ‘Sections II-III.. 

13’ We reject AdvanceDIewhouse Co,mmulhicdtion& suggestion that this interpretation of Section 628(b) suffers a 
logical flaw - why would Congresspnly focus on ‘‘satellite” programming if it sought to vest the Commission w& 
the authoity to “curb unfair praotices.in the cableindustry genefally.” AdvanceDIewhouse Commun. Reply. 
CpIJenh .a! k8& P@s.tpwe, me riot%inding &at Secti sts the Commission with some unlimited authority 
to Wiitmhir practi& in’’&& qibtepgi\~. .fin&ing that the language of Section 628(b) prohibits 
unfair methods of cornpethioh with‘&e~p@~ose o e ~ g  significantlj; or preventing MVPDS fiom ~ 

, i  

(continued.. ..) 
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44. Contrary to commenters’  suggestion^,'^^ the Commission’s authority under Section 628tb) is 
not restricted to unfair methods of competition or unfair or deceptive practices that denyMv.Ds access 
to programming. Section 628(b) is not so narrowly drawn. Anticompetitive practices can hinder or 
prevent MWDs from providing programming to consumers either by blocking their access to 
programming or by blocking their access to consumers, and there is nothing in Section 628(b) that 
suggests that the Commission’s authority is limited to the former. Although NCTA argues that the 
language “from providing satellite cable programming or satellite broadcast programming to subscribers 
or consumers ” indicates that Section 628(b) was “squarely directed at practices that unfairly denied 
MVPDs access t o p r ~ g r a m m i n g , ~ ~ ’ ~ ~  the better reading is the one based on the clear and complete terms 
of the provision: any practices that unfairly deny MVPDs the ability to provide such programming to 
consumers are prohibited. Had Congress wanted Section 628(b) to proscribe only practices denying 
MVPDs access to programming it could easily have done so by focusing that provision explicitly on 
conduct that impairs MVPDs’ access to ~rogramming.’~~ Congress knew how to draft narrowly drawn 
provisions of that kind as evidenced by another subsection, Section 628(c)[2), which proscribes specific 
conduct hindering MVPDs’ access to programming. Thus, we believe that our interpretation of Section 
628(b) gives meaning to the broad, plain language of the statutory provision. 

focuses on MVPDs’ access to 
concern underlying Section 628 was fostering competition among cable operators and enhancing 

45. We recognize, as commenters point that much of Section 628’s legislative history 
However, the legislative history indicates that a primary 

(. . .continued from previous page) 
providing satellite cable and broadcast programming to oonsumers. Moreover, we acknowledge that Section 628 
was primarily, but not exclusively, concerned about the vertical integration of cable operators and satellite 
p r o g r d n g  vendors, and thus Section 628 significantly focuses on those relationships. In addition, we note that 
our decision to prohibit exclusivity clauses for the provision of video services to MDU owners is consistent with the 
focus on satellite programming because most programming is delivered via satellite. 

133 We note that the New Jersey Division of Rate Counsel raises a number of issues, including the argument that the 
Con+ssion’s >xegulatioq ofiexclusivity cl’auses for MDUs vlolates the Tenth Amendment of the U.S. Coktitution, 
that hiqge,on i t s . i V i e ~ t h a ~ , , ~ ? , ~ o ~ ~ s i o r i  lacks .any authority to adopt (the prohibition on exolusivity blauses. 

‘ desc&edihereii. NewJerse,y*.Di$ision of Rate Counsel Comments at 6-8, New Jersey Division of Rate Counsel 
Reply Comments at 2-6. We need not address these tangential issues because, as explained herein, we find that we 
have specific statutory authority to adopt the prohibition. 

134 See, e.g., Comcast Comments at 27; RAA Comments at 29-30; NCTA Comments at 4. 

135‘NCTA Comments at 4. 

136 Notably, the House of Representatives considered and rejected a proposal, in the context of a more 
cpmpreliensive .@endment, that pichibiter3 “any video programming vendor [owned or controlled by] a 
multic%mel video sysbm operator’. . . from refbsing to deal with any W D ]  with respect to theprovision of 
videoprogramming.” See 138 Cong. Rec. A6545-01 (July 23,1992); Verbon Comments at 16. We.cannot agree 
with NCTA that the House’s rejection of this proposal suggests nothing of relevance; it provides support for the 
proposition that Congress could have drafted narrowly tailored language directed solely at MVPD access to 
p r o g i e i n g  but did not. See ‘NCWA Reply Comments at 4. 

137 See R4A Comments at 30; NCTA Comments at 4-5; ComcastComments at 27. 

I3’See e.g.; 138 Cong. Rec. H6487, H6533-(July 23;,.1?92)(“[t]he Tauzin Amendment, very simply put, requires the 
[caljle indust&!to stop iefitshg4o ’$11 :tS ,giodud& tblother distributors of television programs”). 
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consumer ~hoice.’~’ For example, the Conference Report on Section 628 reflects a concern that is 
broader than MVPDs’ access to programming: 

“[Tlhe conferees expect the Commission to address and resolve the problems of 
unreasonable cable industry practices, including restricting the availability of 
programming and charging discriminatory prices to non-cable technologies. The 
conferees intend’that the Commission shall encourage arrangements which promote the 
development of new technologies providing facilities based competition to cable and 
extending programming to areas not served by cable.”140 

46. Our adoption of a rule prohibiting exclusivity clauses addresses the Congressional concerns 
underlying Section 628(b). The rule will prohibit the continuation and proliferation of an 
anticompetitive cable practice that has erected a barrier to the provision of competitive video services. It 
also will promote the development of new technologies that will provide facilities-based competition to 
existing cable operators, and thus serves the purposes set forth in Section 628(a) (as well as other 
provisions of law, such as Section 706 of the Telecommunications Act of 1 99614’). As Verizon points 
out, fiber optic services and interactive video are new facilities-based technologies that competitors seek 
to depl~y.’~’ Exclusivity clauses prevent competitive MVPDs from providing satellite cable and 
broadcast programming to consumers by means of such new technologies. SureWest similarly argues 
that, because the deployment of broadband networks and the provision of video service are intrinsically 
linked, exclusivity clauses that prevent it fkom providing video services compromise its ability to deploy 
other advanced telecommunications services, by inhibiting its ability to market a package of services that 
consumers demand and reducing the revenues it needs to support investment in new and innovative 
services.143 

47. More broadly, prohibiting exclusivity clauses for the provision of video services will W h e r  
the purposes of the 1992 Cable Act and the 1934 Act.’@ As several commenters point 
Cable Act sought to promote competition and consumer choice in cable  communication^.^^^ In addition, 
the purpose of the Communications Act of 1934, as amended, is “to make available, so far as possible, to 
all the people of the United States . . . a rapid, efficient, Nation-wide and world-wide wire and radio 

the 1992 

13’ Id. (aonbessman Taur;in,&itin@hat ‘’LwIe can give [Americans] competition in television . . . We can give them 
choice. What do,Americaps want most in a fiee.enterprise system? Two stores in town. . . . With the Tauzin 
ameddmentJ$eW$ill,cfe.atCWo store3h the teletision marketplace.”); .id. at H6503 (Congressman Tauzin stating 
that ‘$eal:head@nd soit1 df this’BilPought to be to credte conipetition”). 

i l R .  Cod. Rep. iO2-862at 92 (1992) (Cod. Rep.), as reprinted in 1992 U.S.C.C.A.N. 1231,1275 (emphasis 
added): 
141 ’see 47:U.S.C. 0 1 5 i  nt exhe C&nmission. . . shall encourage the deployment on a reasonable and timely basis 
of advanced telecbmmunioaboris $+ability to all Anericans . , , by utilizing measures that promote competition,in 
the looal telecommunicat,ions market, or other regulating methods that remove bkiers to id?astructure 

’ 

v . .  

. .  -, - , .  

ipe,s.tmeat.”). ’ 

‘4’ Verizon Comments at 2. ’ 

Surewest Comments at 22. 

‘44 see.4j.~:s\C..§§.~151,157 nt. 

. .  

f 

nts.at 13; Verizon Comm nts at 16. 
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communication service with adequate facilities at reasonable charges,”’47 Moreover, Section 706 of the 
Telecommunications Act of 1996 directs the Commission to “encourage the deployment on a reasonable 
and timely basis of advanced telecommunications capability to all Americans. . . .” 14’ Removing 
barriers to allow access to a broad segment of consumers in the multichannel video programming 
distribution market by prohibitjng exclusivity clauses for the provision of video services will further 
these statutory purposes. As Verizon notes, once a MDU owner is “locked” into an exclusivity clause, 
“residents are prevented from choosing alternative services that they might prefer - on the basis of price, 
quality, and innovative and technologically advanced service offerings.”149 Thus, contrary to some 
commenters’ arguments, 15’ our interpretation of Section 628(b) to prohibit exclusivity clauses for the 
provision of video services is not only consistent with the plain language of that statutory provision and 
confirmed by that provision’s legislative history, but also furthers the broader purposes of the Act.I5l 

48. We disagree with those commenters who argue that the regulatory requirements outlined in 
Section 628(c) circumscribe the Commission’s authority to prohibit exclusivity clauses for the provision 
of video services. For example, Real Access Alliance (“RAA”) states that the specific provisions of 
Sections 628(~)(2)(A),(I3),(C), and (D) establish the full scope of the Commission’s authority under 
Section 628.153 However, nothing in these provisions indicate that they were intended to establish the 
outer liniits of the Commission’s authority under Section 628(b). In fact, the very title of Section 
628(c)(2), “Minimum Contents of Regulations,” strongly suggests that the rules the Commission was 
required to implement had to cover the conduct described in Sections 628(c)(2) at the least, but that the 
Commission’s authority under Section 628(b) was broader.Is4 This interpretation is confirmed by 
Section 628(c)(1), which grants the Commission wide latitude to “specify particular conduct that is 

unconvincing for the same reasons.156 
. prohibited by [Section 628(b)].”155 Other commenters’ suggestions along the same lines are 

~ ~ ~~ 

147 47 U.S.C. 4 151. 

14’ 47 U.S.C. 0 157 nt. 

14’ Verizon comments at 4. 

I5O See, e.g., RAA Comments at 29-31; NCTA Comments at 4-5; Comcast Comments at 27; CAI Comments at 13- 
14. 

15’ We alqo fmcjrthat Coqgp.s’s failureh 1984 to include a provision.that would have m,andated access to MDUs 
forcable sefvicse hasno beiuing on our interpretation of+e subsequent legislation that became the 1992 Cable Act, 
particularly since there is no evidence that ‘Congress’s failure to act in 1984 is at all related to the action it did take in 
adopting Se~ti0&628(b) in 1992. See Comcast Comments at 25. 

at 13-14. 

153 RAA Comments at 30-3.1; see also CAI Comments at 13-14. 

154 The term “minimum” indicates that more could be covered since it is defined as “the least quantity assignable, 
admissible, or possible.” Webster’s New Colkgiate Dictionary (1977). 

15’ 47 U.S.C. 0 548(c)(l). 

15‘ Time Warner Cable states that the Commission has recognized that Section 628(b) cannot be read in isolation, 
but “must be interpreted in connection with Sections 628(c)(2)(D) and 628(h) which specifically address the legality 
ofexclusive programming contracts.” Time Wtirner Comments at 8, citing American Cable Co. &Jay Copeland v. 
Tplecable of Coluqbus, Inc., Memorandum Opiqion & Ordei, 11 FCC Rcd 10090,101 14-15, (ri 55 (CSB 1996) (CSB 
Order). First, Genote that the %eci$on &ed .by T&e W-er is’a cable Services Bureau decision upon which the 
Coinmission-di’k not‘8asss Xhoreoier, the,quoted language, alfhough accurate, was made in the context of a 

See e.g., RAA Comments at 30-3 1; Comcast Comments at 27-28; Time Warner Comments at 8; CAI Comments I52 

. ,  

: 
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49, As pointed out by several commenters, the Commission’s implementation of this provision 
to date has focused on ensuring MVPD access to the programming they need to provide a viable and 
competitive multichannel alternative to consumers, ie., on the regulations adopted pursuant to Section 
628(c)(2).ls7 In the decision initially implementing Section 628, the Commission described the 
provision as “intended to increase competition and diversity in the multichannel video programming 
market, as well as to foster the development of competition to traditional cable systems, by prescribing 
regulations that govern the access by competing multichannel systems to cable programming 
 service^.^'^^^ Nevertheless, the Commission stated: 

“Neither the record of this proceeding nor the legislative history offer much insight into 
the types of practices that might constitute a violation of the statute with respect to the 
unspecified “unfair practices” prohibited by Section 628(b) beyond those more 
specifically referenced in Section 628(c). The objectives of the provision, however, are 
clearly to provide a mechanism for addressing those types of conduct, primarily 
associated, with horizontal and vertical concentration within the cable and satellite cable 
programming field, that inhibit the development of multichannel video distribution 
competition. . . . [Allthough the types of conduct more specifically referenced in the 
statute . . . appear to be the primary areas of congressional concern, Section 628(b) is a 
clear repository of Commission jurisdiction to adopt additional rules or to take additional 
actions to.accomplish the statutory objectives should additional types of conduct emerge 
as barriers to competition and obstacles to the broader distribution of satellite cable and 
broadcast video program~uing.”’~~ 

Viewing the implementation history as a whole, the Commission’s early focus on program access is not 
surprising. Itswas :shapdd both by the specific provisions of Section 628(c)(2) - since these regulations 
were statutorily requked.and thus appeared to be of the most pressing concern to Congress’6o - and the 
policy,goal in the 19.92 Cable Act of “‘rely[ing] on the marketplace, to the maximum extent feasible’ in 

(. . .continued from previous page) 
programming a&ess dispute. Thus, it was reasonable for the Cable Services Bureau to look to these more specific 
programming access provisions to determine if they were relevant to the dispute at hand. CSB Order, 11 FCC Rcd 
at 101;10, fi 43: ,Paddition;, ?@e Wm.er cites to the Coqmission’s dqcision not to extend the exclusivity clause 
pfoIibitip+fo.P,d- 111 gec6on 628(9(2)(~)io noriheFica11y integratefi. satellite-dkliverea programming as further: 
.evidence of &e ~Coin$spion’sqiek.&at Section’d2;S(b) is limited in scope to progranh access issues. T h e  Warner 
Ghments at 8, cit& Implebenta&,i of ?he Cable Television Consumer Protection and Competition Act of 1992, 
Pep&k!?@rderi 17 ZGCRcid. 12124,12157-12158,l~ 71-74 (2002). The Commission’s decision thexe was 
speoiiicallgtfoc&d .on~Section~6~8~c),(~~~),)’s express limitations as to exolusivity clauses and program access. 

C.imcist suggest@a$ Section :6;2.8(d)::which allows MWDs to seek re’dress of a violation of Section 628(b) 
thr&$h.@+djud&afory procfeidiig,beftge.the, Commission, limits the Co+ssion ability to adopt rules to edorce 

ec, oq .62tY(l$.’ ‘Cbmbiisf~o&en€s 3t 277&28.. Ths ‘argument is without merit because Section 628(c)( 1) expressly 
grank the Commissionrulemaking-authority to “prescribe regulations to spec@ particular conduct that is prohibited 

”‘,See e.g., RAp Comgenfs‘.at 31$4?Thje W&er Comments at 8. 

.Section 62dR’eport &‘Order;’S@IFcC~RiZd at 3360,n 1. Subsequent Commission decisions have also focused on 
thenarrow issueafWD,access to progmmmigg. ‘See e.g., Application for Consent to the Transfer of Control of 
LicenKes‘& Section 21’4 Authotizatips by Time Warner Inc. &America Online, Inc., Transferors, to AOL Time 
Warner, Transfree, MemoraiidumV@phim & Order, 16 FCC Rcd 6547,6650, T[ 253 (2001). 

‘‘’Section 628 Report.& Order, 8 ZCG Rcd at 3373-3374, 

16P see supra 45. 
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promoting the aval\aKWty of programming to the pubhc.”“‘ But the ComisSion’ s pior attenflon to 
these requirements in no way precludes its exercise of clear statutory authority to regulate unfair 
practices, beyond program access, which have the purpose or effect of hindering significantly or 
preventing the provision of certain programming to subscribers or consumers. The Commission has 
imposed no such artificial limitation on the scope of its authority, and Section 628(b) does not require 
it.’62 

50. The Commission has authority to delineate by rule conduct prohibited under Section 628(b) 
in order to promote the public interest through increased competition and diversity in the MVPD market 
and continued development of communications techn~logies.’~~ We have explained how a rule 
prohibiting exclusivity clauses for the provision of video services promotes the public interest here 
because it will likely increase competition in the MVPD market and promote continued development of 
communications technologies. Thus, we find that we may by rule prohibit cable operators from 
executing exclusivity clauses for the provision of video services to MDUs. 

Although Section 628(b) extends only to cable operators, Section 628Cj) explicitly states that “[alny 
provision that applies to a cable operator under this section shall apply to a common carrier or its ’ 

affiliate that provides video programming by any means directly to subscribers.”164 In addition, Section 
653(c)( 1)(A) provides that “[alny provision that applies to a cable operator under (A) section[] . . .628 . . 
. of this title shall apply . . . to any operator of an open video Thus, pursuant to Sections 
628(j) and 653(c)( l)(A), our prohibition on exclusivity clauses for the provision of video services applies 
to both any common carrier or its affiliate and also to OVS operators to the extent that these entities 
provide video programming to subscribers or consumers. 

described above, we note that our ancillary authority, under titles I and III of the 1934 Act, also provides 
a sufficient basis to prohibit cable operators from enforcing or executing exclusivity clauses for the 
provision of video service to MDUS.’~~ Courts have long recognized that, even in the absence of explicit 
statutory authority, the Commission has authority to promulgate regulations to effectuate the goals and 
provisions of the Act if the regulations are “reasonably ancillary to the effective performance of the 

5 1. This prohibition necessahly also applies to common carriers and open video systems. 

52. Although we believe that we have specific statutory authority to adopt this prohibition, as 

Implementation of Sectiogs 12 aad 19 of the Cable Television Consumer Protection and Competition Act of 
1992; Development of Compe fiiiokand Diversity in Video Programming Distribution and Carriage, Notice of 
Proposed Rolemaking, 8 FCC Rcd- 194, 197,l 12 (1992), citing 1992 Cable Act, Section 2(b)(2). 

162 Even if Commission precedentLcould be.read,to suggest that Section. 628(b) was limited to programming access, 
we would find such an interpretation inmrect. .Pot the reasons discussed above;ll43-47, ‘the interpretation that 
Section 628(b) covers the conduct y e  proFbit herein is more consistent with the language and purpose of Section 
628(b), Cf: Oncale v. Sundowner .Oflshori? Sews., Inc., 523 U.S.’75,79 (1998) (“[S]@tutory prohibitions often go 
biyond the priniiipal evil to coverreasonably compkable evils, and it is ultimately the provisions of our laws rather 
~t&m$e principal t- concerns of our ‘lkgislators by wwch we are governed.”). 

‘ Moreover, we,agree with AT&T that the Commission’s decision not to extend Section 628 to MVPDs’ ability to 
offer terrestrially delivered cable programming does not address the issue raised here: whether exclusivity clauses 
for the provision of video services to MDU owners are unfair methods of competition in the provision 0f:satellite 
cable and broadcast prqgraqmingto consumers. See AT&T Reply Comments at 20. 

163 47 U.S.C. 5 628(a-c). 

164 47 U.S.C. 5 5480). 

165 47 U.S.C. 0 573(c)(l)(A); 

166 47 U.S.C. 55 151, 152(a), 154(i), 335. 
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